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IN THE UTAH COURT OF APPEALS 
Case No. 870043-CA 
ROD N. TRIPLETT : BRIEF OF APPELLANT 
Petitioner/Appellant 
vs. 
FRED C. SCHWENDIMAN 
Chief, Drivers License Services 
Department of Public Safety, 
State of Utah 
Resondent 
This was an appeal to the Supreme Court of the State 
of Utah which had authority to hear this appeal pursuant to 
Title 78, Chapter 2, Section 2, U.tah^ C9dg^ A]iDStated (1953, 
as amended), and Rule 72, U£gk~&Ugg,~g£r-g& 1 X-gypggflEEfi* as 
this is an appeal from Findings of Fact, Conclusions of Law 
and a final Order of the Third Judicial District Court, 
Salt Lake County. This case was transferred to the Utah 
Court of Appeals by order of the Surpreme Court of the 
State of Utah, pursuant to the provisions of Rule 4A of the 
Rules of the Utah Court of Appeals. 
This is an appeal from Findings of Fact, Conclusions 
of Law and an Order, concerning the revocation of 
appellant's drivers license and drivers license privileges, 
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following a hearing before the Honorable J. Dennis 
Frederick, Judge of the Third Judicial District Court, 
pursuant to a Petition after an adverse decision from with 
the Department of Motor Vehicles. 
1. Was there sufficient evidence to show that the 
intoxilyzer machine was in working order, when no evidence 
was presented, by way of affidavit or otherwise, to show 
that the machine had been tested both before and after 
appellants examination. 
2. Was it arbitrary and capricious to find that the 
intoxilyzer machine was in working order when appellant was 
administered the examination where there was no evidence 
that the machine had been tested both before and after 
appellant took the examination. 
On January 19, 1985, at 4300 West 3500 South, West 
Valley City, Utah, appellant was stopped and subsequently 
charged with driving under the influence of alcohol in 
violation of the ordinances of West Valley City. 
Appellant was issued a temporary drivers license which 
outlined the procedure to request a hearing before the 
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Department of Motor Vehicles on the proposed suspension of 
appellant's drivers license based upon the allegation that 
he had been operating a motor vehicle with a blood alcohol 
content of .08 percent or greater. A request was made and 
a hearing held before a hearing officer on February 15, 
1985. 
At that hearing, sworn testimony was offered by the 
arresting officer concerning the arrest of appellant for 
driving under the influence of alcoholr the transportation 
of appellant to the county jail and the administration of 
an intoxilyzer test to determine appellant's blood alcohol 
content. The results of the test exceeded .08 percent of 
alcohol by weight. 
In lieu of direct testimony concerning the reliability 
of the intoxilyzer machine and consequently the results of 
the test, evidence was presented by way of an affidavit 
from a certified intoxilyzer technician who had tested the 
machine sometime before appellant was administered the test 
(Apendix 3). No evidence was presented, either by 
testimony or through an affidavit, which indicated that the 
machine had been tested either simultaneously with the 
administration of the examination or thereafter. 
In an Order issued by the Department of Motor 
Vehicles, the drivers license of appellant was revoked for 
a period of three (3) months. Pursuant to Title 41, 
Chapter 2, Section 19.6, U£3fa^ CQag,.AniiQta1:£d (1953, as 
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amended) (Appendix 1), a Petition was filed appealing that 
decision to the Third Judicial District Court. 
At the hearing held before the Honorable J. Dennis 
Frederick, a Judge of the Third Judicial District Courtr 
the matter was submitted on argument concerning the issues 
raised on this appeal. The court then entered its Findings 
of Fact, Conclusions of Law and Order sustaining the 
decision of the Department of Motor Vehicles and revoking 
appellant's drivers license and drivers privileges for the 
proscribed period (Appendix 2). 
The two issues raised on this appeal address a 
particular fact regarding the evidence showing the 
reliability of the intoxilyzer machine in order to 
demonstrate that appellant's blood alcohol content exceed 
.08 percent by weight and consequently permitting the 
Department of Motor Vehicles to revoke that license for a 
period of ninety (90) days. That issue concerns the fact 
that at the hearing, no evidence was presented that showed 
the machine had been properly tested for reliability and 
accuracy both prior to and after appellant was administered 
the examination. 
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Point I will argue that/ because there was only the 
affidavit showing the test of the machine before the 
appellant's examination, there was a deficency which 
constituted insufficient evidence for the hearing officer 
and consequently the court to conclude that the machine was 
working reliably and accurately. 
Point II will argue that the decision to have revoked 
the license of appellant was arbitrary and capricious 
because the decision was not based on sufficient evidence 
to show that the intoxilyzer machine had been working in a 
reliable and accurate manner at the time appellant was 
administered the test. 
FAILURE TO INTRODUCE INTO EVIDENCE AFFIDAVITS SHOWING 
THE INTOXILYZER MACHINE WAS TESTED BOTH BEFORE AND 
AFTER APPELLANTS EXAMINATION CONSTITUTED INSUFFICIENT 
EVIDENCE TO SHOW THE INTOXILYZER MACHINE WAS 
FUNCTIONING PROPERLY ALLOWING INTRODUCTION OF TEST 
RESULTS 
There was a hearing held before the Department of 
Motor Vehicles hearing officer, pursuant to Title 41, 
Chapter 2, Section 19.6, Ut2ih„QQ&£„hnnQ£&££& (1953, as 
amended). At the hearing it was necessary, before a 
finding could be made that appellant was driving with a 
blood alcohol content of .08 or greater by weight, that a 
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showing be made that the police officer had reasonable 
grounds to believe the person was operating a motor vehicle 
in violation of Section 41-6-44 and the test results, from 
the blood alcohol analysis exceeded .08 percent. In order 
to introduce such test results and, pursuant to Title 41, 
Chapter 6 Section 44.3 Utah^Code Anngtatgd (1953, as 
amended) affidavits are permitted, in lieu of testimony, to 
show thcit the intoxilyzer machine or other chemical 
analysis of blood was accurately and reliably analyzed. 
iajntfSWU:&VM+MJL* 663 P.2nd 1314, (Utah, 1983) 
the Supreme Court of the State of Utah determined that, so 
long at there is compliance with Section 41-6-44.3, the 
maintenance of a breathalyzer machine and the affidavits 
submitted to show that the machine was properly functioning 
are admissable as a valid statutory exception to the 
hearsay rule. 
Appellant maintains that, it is necessary, in order to 
have the results of the intoxilyzer machine considered by 
the hearing officer and court, the reliability and accuracy 
of the machine must be properly demonstrated. Section 
41-6-44.3 allows that demonstration to be made by way of 
affidavits from properly certified technicians who can test 
and certify the machine as reliable. They must follow 
standards which have been established in procedures that 
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are mandated before they can conclude that the machine was 
in working order. 
There was insufficent evidence where there was no 
affidavit presented which showed the intoxilyzer machine 
had been tested after appellant's examination. The finder 
of fact could not conclude, much less presume, the machine 
was working without sufficent evidence^ 
In order to consider the results of the machine the 
finder of fact must be convincedr to some degree, that the 
machine was properly functioning. Following the enactment 
of Section 41-6-44.3 that result was accomplished by the 
introduction of "book-end affidavits". The idea being that 
in order to show a machine was functioning properly on a 
particular day, one shows that it was working prior to that 
day and also on an occasion subsequent to appellant's 
test. If the machine was working at point A and C, it is 
logical to conclude that it must have been working at point 
B and consequently the results would be accurate. 
In this case there is a finding that the machine was 
functioning properly where the only testing of that machine 
took place before appellant was administered the test. If 
it were permissible to use just the affidavit of the 
technician's test prior to appellant's examination with no 
need to demonstrate the reliability of the machine 
-7-
thereafter, then, carried to its logical extreme, there 
would be no need to have any test or examination at all of 
the machine. If it could be shown that the machine was 
accurate on the day of its installation, then all 
examinations conducted after that date would be presumed 
accurate even though a considerable time had passed between 
the date of installation and the examination* If it is 
recognized that the intoxilyzer machine can disfunction, 
breakdown or provide inaccurate results, it is necessary to 
maintain the machine and provide continuous monitoring 
before it can be satisfactorily shown that the machine is 
functioning properly at any given time. 
The breath testing regulations, promulgated by the 
Department of Public Safety recognize this need for 
continuous testing. They require that the breath testing 
instrument be certified on a routine basis, not to exceed 
forty (40) days (BREATH TESTNG REGULATIONS PART III(A); 
Apendix 4.) 
Because there was no demonstration to the hearing 
officer or the court, in review of the decision of the 
Department of Public Safety, that such testing was 
performed, the accuracy of the machine must be questioned, 
there is no basis to presume that the machine was 
functioning properly when the appellant was administered 
the examination. 
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EPOTLH 
IT WAS ARBITRARY AND CAPRICIOUS FOR THE HEARING 
EXAMINER AND COURT TO RELY ON INSUFFICIENT EVIDENCE TO 
FIND THAT THE INTOXILYZER MACHINE WAS FUNCTIONING 
PROPERLY WHEN APPELLANT WAS EXAMINED 
In Finding No, 5, the District Court determined; 
"The court finds that no subsequent technican's 
affidavit was presented to the hearing officer to 
show that the intoxilyzer machine was checked 
after the test administration* The courtf finds 
that the hearing officer could reasonably presume 
the machine to still be reliable and in working 
order and results were therefore/ properly 
admissible before the administrative department 
without the further foundation of a later test of 
the machine." (Appendix 2) 
Such a finding is arbitrary and capricious for three 
reasons. First, it is not supported on any logical basis 
where it is recognized that the machine must be monitored 
and tested on a regular basis. Secondly, it is contrary to 
establish procedure, as outlined and argued in appellant's 
Point I above. Thirdly, it permits a presumption which is 
neither based on fact nor in law. 
In flfryyaSk-Sj.E^g^gA J,^, cited supra, the court 
considered the testing of the breathalyzer machine and the 
evidence necessary to show its proper functioning. Section 
41-6-44.3 was designed to relieve the State of the need to 
subpoena witnesses to establish that proper functioning. 
That section was not intended to circumvent the requirement 
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that a proper foundation be established and evidence 
presented which show the machine was properly functioning 
when appellant was administered the examination. The State 
still has the burden. Section 41-6-44.3 permits the use of 
affidavits in lieu of testimony in fulfilling that burden. 
The failure to provide one such affidavit means there 
was not sufficient foundation to show the proper functioning 
of the machine. 
"The accuracy of the breathalyzer equipment 
depends on both the proper functioning of the 
breathlyzer machine itself and the proper 
compounding of chemicals in the ampoules. . . . 
Thus, in place of the officers testimony Section 
41-6-44.3 permits the admission of affidavits 
regarding the maintenance of a specific 
breathalyzer as evidence of the proper 
functioning of that breathalyzer machine and the 
accuracy of the ampoules. 
SHB£a^ at page 1320 
SPNPmWPB 
Appellant requests reversal of the hearing officers 
decision and the District courts order revoking the drivers 
license and driving privileges of appellant for a period of 
ninety (90) days. Such a decision was arbitrary and 
-10-
capricious because it was based upon insufficient evidence 
to show that the intoxilyzer machine was functioning 
properly at the time appellant was administered the 
examination. 
DATED t h i s 
*~ 
day of JMM 1987 . 
3CTFULLY SUBMITTED: 
ftorney for Petitioner/Appellant 
Metropolitan Law Building 
431 South 300 East, #101 
Salt Lake City, Utah 84111 
Telephone (801) 322-1616 
SBWffygMRjg^Sgytfg 
I hereby certify that four (4) true and correct copies 
of Brief of Appellant were delivered to the Attorney 
General's Office, 236 State Capitol Building, Salt Lake 
City, Utah 84114, this Z^l_ day of ikhfil 1987. 
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A D D E N D U M 
APPENDIX 1 
41-2-19.6. Chemical test — Grounds and procedure for officer's request — 
Taking license — Report to department — Procedure by department — Sus-
pension. (1) When a peace officer has reasonable grounds to believe that a person 
may be violating or has violated section 41-6-44 the peace officer may, in connection 
with his arrest of the person, request the person to submit to a chemical test to 
be administered in compliance with the standards set forth in section 41-6-44.10. 
(2) The peace officer shall advise a person prior to the person's submission to 
a chemical test that results indicating .08% or more by weight of alcohol in the 
blood shall, and the existence of a blood alcohol content sufficient to render the 
person incapable of safely driving a vehicle can, result in suspension or revocation 
of the person's license or privilege to operate a motor vehicle. 
(3) If the person submits to that chemical test and the results indicate a blood 
alcohol content of .08% or more, or if the officer makes a determination, based 
on reasonable grounds to believe that the determination is correct, that the person 
is otherwise in violation of section 41-6-44, the officer directing administration of 
the test or making the determination shall serve on the person, on behalf of the 
department, immediate notice of the department's intention to suspend the person's 
privilege or license to drive. If the officer serves that immediate notice on behalf 
of the department he shall take the Utah driver license or certificate or permit, 
if any, of the driver, issue a temporary license effective for only 30 days, and supply 
to the driver, on a form to be approved by the department, basic information 
regarding how to obtain a prompt hearing before the department. A citation issued 
by the officer may, if approved as to form by the department, serve also as the 
temporary license. 
(4) The peace officer serving the notice shall send to the department within five 
days after the date of arrest and service of the notice the person's license along 
with a copy of the citation issued regarding the offense, and a sworn report indicat-
ing the chemical test results, if any, and any other basis for the officer's determina-
tion that the person has violated section 41-6-44, and the officer's belief regarding 
the person's violation of section 41-6-44. Each such report shall be on a form 
approved by the department and shall be endorsed by the police chief or his equiva-
lent or by a person authorized by him, other than the officer serving the notice. 
(5) Upon written request of a person who has been issued a 30-day license, the 
department shall grant to the person an opportunity to be heard within 30 days 
after the date of arrest and issuance of the 30-day license, but the request must 
be made within 10 days of the date of the arrest and issuance of the 30-day license. 
A hearing, if held, shall be before the department in the county in which the arrest 
occurred, unless the department and the person agree that the hearing may be held 
in some other county. The hearing shall be documented and its scope shall cover 
the issues of whether a peace officer had reasonable grounds to believe the person 
to have been operating a motor vehicle in violation of section 41-6-44, whether the 
person refused to submit to the test, and the test results, if any. In connection 
with a hearing the department or its duly authorized agent may administer oaths 
and may issue subpoenas for the attendance of witnesses and the production of 
relevant books and papers. One or more members of the department may conduct 
the hearing, and any decision made after a hearing before any number of the mem-
bers of the department shall be as valid as if made after a hearing before the full 
membership of the department After the hearing, the department shall order, 
either that the person's license or privilege to drive be suspended or that it not 
be suspended. A first suspension, whether ordered or not challenged under this sub-
section, shall be for a period of 90 days, beginning on the 31st day after the date 
of the arrest A second or subsequent suspension under this subsection shall be 
for a period of 120 days, beginning on the 31st day after the date of arrest The 
department shall assess against a person, in addition to any fee imposed under 
subsection 41-2-8(7), a fee of $25, which must be paid before the person's driving 
privilege is reinstated, to cover administrative costs, and which fee shall be can-
celled if the person obtains an unappealled department-hearing or court decision 
that the suspension was not proper. A person whose license has been suspended 
by the department under this subsection may file a petition within 30 days after 
the suspension for a hearing in the matter which, if held, shall be governed by 
the provisions of section 41-2-20. 
41-6-44.3. Standards for chemical breath analysis — Evidence. (1) The com-
missioner of public safety shall establish standards for the administration and 
interpretation of chemical analysis of a person's breath including standards of 
training. 
(2) In any action or proceeding in which it is material to prove that a person 
was driving or in actual physical control of a vehicle while under the influence 
of alcohol or driving with a blood alcohol content statutorily prohibited, documents 
offered as memoranda or records of acts, conditions or events to prove that the 
analysis was made and the instrument used was accurate, according to standards 
established in subsection (1) shall be admissible if: 
(a) The judge finds that they were made in the regular course of the investiga-
tion at or about the time of the act, condition or event; and 
(b) The source of information from which made and the method and circum-
stances of their preparation were such as to indicate their trustworthiness. 
(3) If the judge finds that the standards established under subsection (1) and 
the conditions of subsection (2) have been met, there is a presumption that the 
test results are valid and further foundation for introduction of the evidence is 
unnecessary. 
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IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR 
SALT LAKE COUNTY, STATE OF UTAH 
ROD N. TRIPLETT, 
P e t i t i o n e r , 
v s . 
FRED C. SCHWENDIMAN, Chief, 
Driver License Services, 
Department of Public Safety, 
State of Utah, 
Respondent. 
FINDINGS OF FACT, 
CONCLUSIONS OF LAW 
AND ORDER 
Case No. C85-1105 
T h i s m a t t e r h a v i n g come b e f o r e t h e C o u r t on Sep tember 
5 , 1 9 8 6 , and t h e p a r t i e s b e i n g r e p r e s e n t e d by t h e i r r e s p e c t i v e 
c o u n s e l and t h e C o u r t h a v i n g r e c e i v e d and r e v i e w e d t h e r e c o r d of 
t h e Depa r tmen t of P u b l i c S a f e t y , S t a t e of Utah and a d m i n i s -
t r a t i v e h e a r i n g i n t h e a b o v e - e n t i t l e d m a t t e r , and p l a i n t i f f ' s 
c o m p l a i n t a l l e g i n g t h a t t h e Oil i c e of D r i v e r L i c e n s e S e r v i c e s was 
a r b i t r a r y and c a p r i c i o u s under t h e Utah O p e r a t o r 1 s L i c e n s e A c t , 
Utaii Code Ann. §§ 4 1 - 2 - 1 9 . 6 and 4 1 - 2 - 2 0 , t h e C o u r t b e i n g f u l l y 
a p p r i s e d i n t h e p r e m i s e s now makes i t s : 
FINDINGS OK FAG1]1 
1 . The Count f i nu t , t h a t t h e agency r e c o r d shows t h a t 
t h e r e i s s u b s t a n t i a l , com;-o t e n t «.!vi deuce t o s u p p o r t t h e f i n d i n g s 
of the hearing officer of the Department of Public Safety. There 
is a residuum of evidence and the Court finds that the plaintiff 
was legally arrested for "driving under the influence of alco-
hol." 
2. The Court further finds that all of the elements of 
Utah Code Ann. § 41-2-19.6 were proven before the Agency.. The 
Court specifically finds tnat the evidence before the Agency is 
competent and shows that the arresting officer had reasonable 
grounds to believe that plaintiff may have been in violation of 
Utah Code Ann. § 41-6-44, arrested him, requested that he take an 
intoxilyzer test, and advised the plaintiff that a result indi-
cating a blood alcohol content, by weight, of .08% or more shall 
and can result in the suspension or revocation of the person's 
license or privilege to operate a motor vehicle, that a chemical 
test was voluntarily agreed to by plaintiff, and that it was 
properly given by a certified operator showing reliably a result 
of .08% or above of alcohol by weight in plaintiff1s blood. 
3. The Court further finds that the DUI report was 
properly signed, notarized, countersigned and forwarded to the 
Office of Driver License Services within five days of the arrest, 
thai plaintiff requested a timely hearing which was held with the 
plaintifr, as well as the officer, offering sworn testimony. 
4. The hearing was granted prior to 30 days from the 
date of the arrest, and the statute grants the plaintiff the 
opportunity to appeal to in is Court for a hearing on the record 
and a determination of whether or not the Department was a r b i -
t ra ry or capr ic ious . 
5 . The a r re s t ing off icer gave sworn testimony before 
the Department to the contents of the DUI Report Form and h is 
grounds to believe tha t the pe t i t i one r was driving while under 
the inf luence. The Court f inds that he was c e r t i f i e d to give 
breath t e s t s with the in tox i lyze r , that he used a checkl is t and 
had no problems with the machine. The in tox i lyzer machine was 
checked to show tha t i t was working properly on January 15, 1985, 
by a c e r t i f i e d breath t e s t technician. The pe t i t i one r took an 
in tox i lyzer examination on tha t machine on January 19, 1985. 
The Court f inds that no subsequent t e chn ic i an ' s 
a f f i dav i t was presented to the hearing off icer to show tha t the 
in tox i lyze r machine was checked after the t e s t adminis t ra t ion . 
The Court, finds t ha t the hearing off icer could reasonably 
presume the machine to s t i l l be r e l i a b l e and in working order and 
the r e s u l t s were therefore , properly admissible before the 
adminis t ra t ive department without the fur ther foundation of a 
l a t e r t e s t of the machine. 
6. Pursuant to § 41-2-19.6 the p l a i n t i f f ' s l i cense was 
suspended. The p l a i n t i f f appealed tha t adverse decision to t h i s 
Court for a review pursuant to Utah Code Ann. §§ 41-2-19.6 and 
41-2-20. 
Having made the foregoing findings of f a c t , the Court 
now makes i t s : 
CONCLUSIONS OF LAW 
1 . The Cour t c o n c l u d e : , t h a t t h e r e was s u b s t a n t i a l 
c o m p e t e n t e v i d e n c e t o s u p p o r t t h e D e p a r t m e n t ' s d e t e r m i n a t i o n t o 
s u s t a i n t h e N o t i c e ot I n t e n t i o n t o Suspend p l a i n t i f f ' s p r i v i l e g e 
t o o p e r a t e a v e h i c l e i n t h e S t a l e of Utah s e r v e d upon p l a i n t i f f 
when he was a r r e s t e d due p r o c e s s was g r a n t e d . 
2 . T h e r e was competent, e v i d e n c e t o s u p p o r t t h e 
Auiuini s t r a t i v e f i n d i n g s , and t h e Cour t c o n c l u d e s t h a t t h e 
L o u r i n g o f f i c e r had r e a s o n a b l e g r o u n d s t o b e l i e v e t h a t t h e 
p l a i n t i f f may have been i n v i o l a t i o n of Utah Code Ann. § 4 1 - 6 - 4 4 , 
and i n a d d i t i o n , t h a t t h e r e were r e l i a b l e t e s t r e s u l t s which 
i n d i c a t e d a b l o o d a l c o h o l c o n t e n t of .08% or g r e a t e r i n t h e 
p l a i n t i f f , or t h a t t h e p l a i n t i f f had been o p e r a t i n g a motor 
v e h i c l e under trie i n t l u o n c e ot a l c o h o l r e n d e r i n g him i n c a p a b l e 
ot s a f e l y d r i v i n g t h e same. 
3 . The C o u r t c o n c l u d e s t h a t t h e i n t o x i l y z e r mach ine 
was r e l i a b l e and t h e r e s u l t s a d m i s s i b l e b e f o r e t h e D e p a r t m e n t , 
p u r s u a n t t o t h e p r e s u m p t i o n s e t t o r t h in Utah Code Ann. §§ 4 1 - 6 -
4-4.5 ana 4 4 . 3 , and Murray... CU:y. y ? I l a U , 663 P. 2d 1314 (Utah 
19U3) ; Yach t Club v . [ i t . huiuoi C o n t r o l Com., 681 P .2d 1227 (Utah 
1 9 8 4 ) . 
4 . The Ccairt f u r t h e r c o n c l u d e s t h a t , under t h e d e f i n i -
t i o n s of a r b i t r a r y unci c a p r i c i o u s g i v e n i n Utah D e p a r t m e n t of 
Ai^Li^ii^IAl- ' iy^. bii-I V-i.^es y . J'ubJ i*'_ S<.»r v i ee Commiss ion , 658 P. 2d 
6 0 1 , t he Depar tment (.1 l u i b l i c ^ d u t y ' s d e c i s i o n was n o t a r b i t r a r y 
er e a p r i c i o u s . 
The C o u r t h a v i n g ui^ao t h e f o r e g o i n g f i n d i n g s of f a c t 
jn t i c o n c l u s i o n s of l aw, now uuiKes t h e f o l l o w i n g : 
ORDER 
1 . The d e c i s i o n ui Hie Depar tmen t of P u b l i c S a f e t y , 
O f f i c e of D r i v e r Licuin . f S e r v i c e s , i s s u s t a i n e d and p l a i n t i f f ' s 
c t r i v iny p r i v i l e g e s a r e t o l..e i .expended or r evoked a s r e q u i r e d by 
l aw . 
DATED t i i i t , clay of . , 198 . 
DISTRICT COURT JUDGE 
Approved a s £ o^f o riu: 
/ / 
// / 
' I / 
JOSKPIJ Av'ViJRA'llTO0 v/" 
' A t t o r n e y for P e t i t i o n e r 
j JOSEPH C. FRATTO, JR., # 1121 
,; Attorney for Petitioner/Appellant 
ij Metropolitan Law Building 
jj 431 South 300 East, #101 
Salt Lake City, Utah 84101 
Telephone: (801) 322-1616 
IN THE THIRD JUDICIAL DISTRICT C0U$T 
COUNTY OF SALT LAKE, STATE OF UTAH 
ROD N. TRIPLETT 
Petitioner/Appellant 
vs. 
FRED C. SCHWENDIMAN, 
Chief, Driver License 
Services, Department of 
Public Saftey, State of Utah 
Respondent. 
NOTICE 0? APPEAL 
Case No. C85-11Q5 
Judge Dennis M. Frederick 
RON N. TRIPLETT, petitioner/appellant, by and through his 
attorney, Joseph C. Fratto, Jr., herein appeals the Judgment and 
Order, deny petitioner's Petition and suspending or revoking his 
driving privileges as required by law, entered by the Honorable 
Dennis M. Frederick, a judge of the Third Judicial District 
Court, to the Supreme Court of the State 
of Utah. 
DATED th i s /H_ c day o f DecejPRiSe 
titioner/Appellant 
APPENDIX 3 
UlAH HIGHWAY J -ROL RECORD OF INTOXILYZER -ST AND AFFIDAVIT 
I/we the unders igned, being first duly sworn, state that: 
1. Breath test ing Instrument. INTOXILYZER. serial number 27 -102858 
located at
 W(ac;t. y ^ i l ^ y rst-y w a 8 properly checked by me/us In the course 
of official duties , on / T ^ /.<T ™££_* # . '? 3 A M. 
2. This was done according to the standards established by the Commissioner of 
the Utah Department of Public Safety. 
3. This is the official record and notes of this procedure which were made at the 
time these tests were done. 
YES NO 
M ( ) 
THE FOLLOWING TESTS WERE MADE: 
M~ Electrical power check: (Power switch on , power indicator light is on) 
(*JT Temperature check (Ready light Is on) &/) ( ) 
(*) Internal purge check: (Air pump works, runs for approximately 35 seconds) (u) ( ) 
{\/Y Zero set . Error indicator, and Printer check: 
(Zero set at .000. .001. .002. .003.) M ( ) 
(With proper zero set . printer works properly) M ( ) 
(Error light comes on when operated with wrong zero set) {iA ( ) 
(Printer deactivated when error light is on) [\A ( ) 
M Fixed absorbtion calibrator test (if equipped) 
(Reads within + .01% of calibration setting) (vf ( ) 
M Checked with known sample: (Simulator, 3 tests within • .OH) (v^ ( ) 
Gives readings in percent blood alcohol by weight, based upon grams of 
alcohol per 100 cubic centimeters of blood. M ( ) 
REPAIRS REQUIRED /UO/UU ( ) (/^ 
(If yes , explain) 
The simulator solution was of the correct kind and properly compounded. (ff ( ) 
{*) The resu l t s of this test show that the ins t rument is working p roper ly . («^ T ( ) 
Last prior check of this ins t rument was done on / 1 f I 19 o */ . 
BREATH TEST TECHN ICIAN (S ) 
STATE OF UTAH ) .v»AKr s> SCHAEKREP. 
) 
< _ ^
 x 
:OUNTY OF ) I /we. on o a t h , state that the foregoing is t r u e . 
lubscr ibcd and sworn before mo this /•'•"'vv day of ^ / ^ - • , -, , , 19 c -' 
^ ; t r t , . ^ . A v V ; . ;f City of residence ; j j \ ^ , l ; . ^ ; - . . ; V \ . j7 
•or.iry PwMic \ «Ituinty of r r s i denn : Y, ^ 1 ' ^ ^ / 
APPENDIX 4 
ttzATH TESTING TSGUUTIOKS 
Revised: April 1 , 19£I 
Archives f i l e ! 4714 
Revised: November 4,,1983 
Archives fi le# 6734 
PEPA*7MENT Or PUBLIC SAFETY 
7 
* . . • • • • • • • • • 
* • • - 7^.^c^7^/ 
I . TECHNIQUES OR METHODS 
A. Tests to determine the concentration of alcohol in a persons blood, 
may be applied to blood, breath or other bodily substances. Results 
$h«II be expressed as equivalent to grams of alcohol p^r one hundred 
(100) cubic centimeters of blood. The results of such tests shall be 
entered in a permanent record book. 
B. Written check l ists, outlining the method of properly performing 
the tests in use under division A of this regulation, shall be 
available at each location where tests are given* The check list and 
the test record shall be retained by the operator administering the 
test or the arresting officer. 
Definit ion: 
A check list sets forth the steps, in sequence, that a breath 
test operator must follow. A square is provided by each of the 
steps for the operator to check each one as it is performed to 
insure proper operation of the test instrument. 
!!• BREATH TESTS 
A. Breath samples of alveolar air shall be analyzed with instruments 
specifically designed for the analysis of breath. The calculation 
of the blood alcohol concentration shall be on the basis of aveolar 
air to blood ratio of 2100:1. Breath samples shall be analyzed 
according to the methods described by the manufacturer of the 
instrument or instructions issued by the office of the Commissioner 
of Public Safety. 
TESTS FOR CHECKING CALIBRATION 
A. Breath testing instruments must be certified on a routine basis 
not to exceed forty (40) days. 
B. Calibration tests must be performed by a technician using appropri-
ate solutions of ethyl alcohol, and using methods and techniques for 
checking calibration recommended by the manufacturer of the 
instrument or the office of the Commissioner of Public Safety. 
C. Results of test for calibration shall be kept in a permanent record 
book. A report of each calibration test shall be recorded on the 
appropriate form and sent to the supervisor of the Breath Testing 
Program. The supervisor of the Breath Testing Program is hereby 
designated as the official keeper of said records. 
PROCEDURE FOR CERTIFICATION OF INSTRUMENTS 
A. Breathalyzer 
1. Instrument heating properly: 
a. between 47 and 53 degrees centigrade 
2. Collection chamber output: 
a. COLO between 55 and 58 cc's 
b. V/ARM between 50 and 54 ccMs 
3. NULL meter functioning properly: 
a. Must be able to achieve a balance and swing freely in both 
directions. 
READ LIGHT IN MECHANICAL CENTER: 
Place two ampoules of the same control number in the holders, 
turn on the read light, balance galvanometer and check for 
mechanical center. Switch the ampoules, turn on the read 
light. The null meter should not swing more than i inch in 
either direction. 
BLOOD ALCOHOL POINTER SLIPPAGE CHECK: 
Balance the instrument with ampoules in the holders. Set 
the blood alcohol pointer on .20%, or center of the Elcoc 
Alcohol scale. Using the light carriage adjustment, and with 
the read light on. run the B. A. needle to .00% and back to 
.20%, observing to see that the null meter balances a: the 
same time the B. A. needle reaches .20%. Then run the B. A, 
needle to .40% and back to .20% observing to see that the null 
meter balances at the .20% line on the blood alcohol scale. • 
SIMULATOR CHECK: 
At least three (3) simulator checks of a known value shall be 
run on the instrument. The results must be within .01 plus 
or minus of the actual value of the known solution. 
AMPOULE CHECK: 
A series of simulator tests with the accumulated total of .60% 
shall be run on an ampoule from each control number on hand 
with the instrument. The results of each simulator test must 
be within .01 plus or minus of the actual value. The ampoule 
should then be observed to see if there is a slight yellow color, 
indicating the presence of potasium dichromate. If it meets the 
above standards, the chemicals are correct or within allowed 
tolerances. 
B. Intcxi lyzer 
1. ELECTRICAL POWER CHECK: With the power switch on, 
observe to see that the power indicator light comes on, 
indicating there is electrical power to the instrument. 
2. TEMPERATURE CHECK: If the instrument is already 
warmed up, check to see that the ready lignt is on. 
If it is not warmed up, wait approximately 10 minutes 
to see that the ready light comes on. (This light 
indicates that the sample chamber is heated to the 
proper temperature). 
3. INTERNAL PURCE CHECK: Put the mode selecto- in 
the air blank mode. Place thumb on the end of the pump 
tube to see that it is pumping air. Time the pumping 
sequence to see that it pumps for approximately 25 
seconds. 
4. ZERO SET AND ERROR INDICATOR CHECK: (As Model) 
Set the mode selector in the zero set mode. Depress the 
zero adjust knob and adjust the digital display to a plus 
.000, .001, .002 or .003 to see that you can achieve a proper 
zero set. Re-set the digital display above the acceptable plus 
.000 to .003. Place the mode selector to the test mode and 
observe to see that the error light comes on. Repeat, placing 
the digital display at minus .000 and observe to see that the 
error light comes on when the mode selector is placed in the 
test mode. 
(ASA Model) 
Advance the test cycle to the zero set mode and see that 
the unit registers a reading of plus .000, .001, .002, or 
.003. If this reading is not observed. adTance to the next 
cycle and see that the error light comes o^. 
FIXED ABSORBTION CALIBRATOR CHECK: With the test 
card in the printer, run a test on the fixed absorbtion 
calibrator to see that the instrument gives the correct 
reading on the digital display and :he printed test card. 
THIS CHECK NOT REQUIRED ON INSTRUMENTS NOT 
EQUIPPED WITH THE FIXED ABSORBTION CALIBRATOR. 
SIMULATOR CHECK: Run three tests on a simulator 
solution of a known value and an air blank before each 
one., Observe to see that the correct readings, within 
plus or minus . 01 of the actual value is indicated on the 
digital display and printed on the test care fcr each simula-
tor test and a .00 reading for each air blank. 
PRINTER DEACTIVATOR CHECK: (AS Model) Run a 
simulator test with the zero set NOT in the proper zero 
set range, to see that the printer is deactivated and will 
not print. 
(ASA Model) 
This check must be performed before the unit is to 
operating temperature, (before the ready lamp is on) 
Advaince the unit to the first purge cycle (air blank). 
Observe the error light to see that it is lit. A: the end 
of the test cycle (approximately 35 seconds), see that the 
pump stops and that the printer is deactivated and will 
not print. 
